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ABSTRACT
A force majeure clause aims to define the scope of unforeseeable events that may excuse
or delay a party’s performance. In the wake of the Coronavirus ("COVID") pandemic, many parties
to disputes attempted to turn to force majeure clauses written in boilerplate language. COVID is
distinguishable, however, from other historical force majeure events because of its rapid global
development and international economic impact brought upon by government restriction and
access issues. In effect, these boilerplate clauses coupled with this novel pandemic, left parties in
dispute ill-equipped to know whether their force majeure clause was enforceable. This resulted in
a flood of litigation and how courts decide will impact not only the drafting parties, but the global
1

J.D. expected May 2023, Cleveland State University College of Law. Dorothy graduated magna cum laude from
John Carroll University in 2020. Dorothy would like to thank her partner, Cameron Turner, for his endless support
and encouragement during not only this writing process but her entire law school journey. Dorothy would also like
to thank her loving siblings, friends, parents, and grandmas for their support. Lastly, Dorothy would like to extend a
heartfelt thank you to: Colin Swearingen for telling her she would one day be an author, Sara Schiavoni for reigniting her interest in law, Jayne Juvan for inspiring this topic, Brandon Stump for teaching her first-year legal
writing, and Doron Kalir for sharing his contagious passion for contract law as well as providing guidance on this
Note. Without these people, this Note would not exist.
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economy and contract law. This Note provides a normative framework for courts to examine
contractual situations affected by COVID. To provide guidance and stability in global businesses,
this Note argues that courts should conservatively analyze force majeure clauses and rarely use
them as legal excuses for contractual obligations, even in the face of COVID. A conservative
analysis is necessary to uphold the integrity of contracts and protect the global economy. Such an
analysis provides drafting considerations for lawyers because the issue of force majeure will
remain relevant long after the age of COVID. Further, this Note provides a roadmap to prepare
parties for events well beyond the current calamity.
I.

INTRODUCTION
Madly in love and engaged to be married, Marian and Dave were in the midst of planning their

dream wedding. They met with a wedding coordinator at the English Inn and discussed having
their wedding at the hotel. On November 8, 2019, Marian and Dave entered into a contract with
the English Inn to rent their ballroom for October 10, 2020. The rental fee was $15,500 for the
couple’s one-hundred-and-fifty-guests. The couple paid $11,625 to the hotel and agreed to pay the
remaining $3,875 sixty days before the wedding. In May 2020, after learning about the effects of
the Coronavirus ("COVID") pandemic and the ensuing restrictions placed on their guests, the
couple decided to cancel their wedding. Naturally, they asked the Inn for a refund, but it refused.
The hotel asserted that the couple could either move forward with the wedding as planned –
although with fewer guests – or reschedule the event. Either way, the Inn was willing to tender its
side of the deal. In addition, the Inn asserted that because the couple defaulted in the contract, the
hotel is entitled to keep their initial payment.
Neither party could have reasonably anticipated the effects of the pernicious virus, leaving both
parties under the impression that the contract stands in their favor. Is the couple entitled to a refund
because the wedding they originally booked with the hotel was disturbed by an unforeseeable,
once-in-a-century medical event followed by government-imposed restrictions? Or is the hotel
entitled to the remaining balance of the wedding, since the hotel was still willing to tender its part
of the deal, and it has no control over the government-imposed restrictions placed?
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This question, and many like it, quickly made their way to the court system. COVID has

brutally invaded every aspect of our lives and many kinds of contracts, not only planned weddings.
And while COVID is not the first global pandemic in the 21st century, it has disrupted the legal
order in greater magnitude than either Ebola or SARS.
Unlike Ebola and SARS, COVID disrupted the economy with government shutdowns, travel
restrictions, and shattered businesses. The pandemic and the government shutdowns have
interrupted the performance of contracts all over the world including, but not limited to,
commercial leases, employment contracts, event contracts, contracts between students and
colleges, and multi-million-dollar contracts in the global supply chain. 2 All these problems pose
the following question: did COVID excuse contractual obligations through the doctrine of force
majeure?3
That question comes with the answer all lawyers and law students are far too familiar with: "it
depends." Ultimately, the answer depends on whether the contract in question contained a force
majeure clause, and – if so – what is the proper reading of that clause.
Generally speaking, a force majeure clause aims to define the scope of unforeseeable events
that may excuse or delay a party's performance.4 The contracting parties have complete discretion
over determining the scope of these unforeseeable events. Some common examples of

2

Timothy Murray, CORBIN ON CONTRACTS: FORCE MAJEURE AND IMPOSSIBILITY OF PERFORMANCE RESULTING
§1.01 (Matthew Bender ed., 2020).

FROM COVID-19

Force majeure is “a phrase coined primarily for the convenience of contracting parties wishing to describe the facts
that create a contractual impossibility due to an “Act of God.’” Perlman v. Pioneer Ltd. P’ship., 918 F.d 1244, 1248
n.5 (5th Cir. 1990) (citing 6 A. Corbin, CORBIN ON CONTRACTS, § 1324 (1962)).
3

See Stand Energy Corp. v. Cinergy Serv., Inc., 760 N.E.2d 453, 457 (Ohio Ct. App. 2001) (“A force majeure
clause in a contract defines the scope of unforeseeable events that might excuse nonperformance by a party; to
excuse performance, the nonperforming party bears the burden of proving that the event was beyond the party’s
control and without its fault or negligence.”).
4
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unforeseeable events include wars, terrorist attacks, famines, earthquakes, floods, strikes, fires,
epidemics, and government actions.5
Prior to COVID, force majeure clauses were mostly an afterthought, embedded in the
boilerplate language at the back end of a contract.6 These boilerplate clauses were given little
thought and, in many cases, not written in a way to clearly define the events surrounding a novel
pandemic that provide an answer of whether an excused performance is acceptable.7 However,
even when a contract contains a clause including the unforeseeable event that may impede
performance, it does not automatically excuse such performance.8 Many a time, the lack of effort
by the parties to properly define the events that may excuse a contractual obligation makes it
difficult to conclusively determine whether COVID actually excuses such an obligation, even
when the contract contains a force majeure clause.
This Note attempts to provide a normative framework for courts to examine contractual
situations affected by COVID, like those of the engaged couple and the Inn. In sum, to provide
guidance and stability in global businesses, this Note argues that courts should conservatively
analyze force majeure clauses, and rarely use them as legal excuses for contractual obligations,
even in the face of COVID. The courts should follow three steps considering this issue. First, they

5

See US: When Is Force Majeure Really Force Majeure?, BAKER MCKENZIE (March 5, 2020),
https://www.bakermckenzie.com/en/insight/publications/2020/03/when-is-force-majeure-really-force-majeure
(“Events like war, terrorist attacks, famine, earthquakes, floods, strikes, fire, epidemics, and government action are
typically included as force majeure events excusing performance”).
6
Paula Bagger, The Importance of Force Majeure Clauses in the COVID-19 Era, ABA (Mar. 25, 2021),
https://www.americanbar.org/groups/litigation/committees/commercial-business/boilerplate-contracts/forcemajeure-clauses-contracts-covid-19/ (“Not that long ago, the force majeure clause risked being dismissed as a
laundry list of potential catastrophes, each unlikely to happen, embedded in the boilerplate at the back end of a
commercial contract”).
7
8

Id.

See Zhao v. CIEE, Inc., No. 2:20-cv-00240-LEW, 2020 WL 5171438 (D. Me. 2020) (ruling that the plaintiff
student would receive no refund because while the contract for a foreign study program, interrupted by COVID-19,
broadly provided for refunds in the event of program cancellation, it also included a liability waiver providing the
company would not be liable for any loss or damage arising inter alia from “epidemic.”).
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must determine whether the contract contained a force majeure clause. Second, they should look
to the language used by the clause to describe the unforeseeable event(s). This Note argues for
four categories of language that would properly describe the unforeseeable event. These four
categories are: (1) relating to natural or environmental disaster; (2) relating to global disease; (3)
relating to administrative action; and lastly, (4) a residual language group, which is a broad group
that contains phrases that directly describe things that during the pandemic, such as school closures
and border restrictions. If the clause contains language from one of these four categories, courts
should likely determine that COVID may qualify as an event excusing performance. Finally, the
clause text must specify that these unforeseeable events may excuse performance and COVID was
the proximate cause of nonperformance. Together, these three steps offer a safe and reliable
approach to begin addressing a complex and ongoing problem. By following this standard, courts
can both uphold the integrity of contracts and protect the global economy.
This Note proceeds in four parts. Part I identifies and explains the background of both COVID
and the concept of force majeure. This pandemic is an international problem in two ways: access
and economics.9 The access section discusses how both intrastate and foreign travel were limited
in the pandemic. It is discussed to highlight how detrimental COVID is to the global economy. It
is necessary to paint this picture of COVID having paramount international impact to differentiate
COVID’s influence on contract law from that of any other historical events. While the pandemic
is novel, the legal issues that arose are not. The background section also discusses the historical
development, interpretation, and usage of force majeure clauses in both civil law and common law
courts.

9

While there are countless other ways this pandemic is an international problem, this Note only addresses two of
them.
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Part II argues for a limited application of force majeure in relation to COVID. It offers a three

step process courts can generally follow when considering the effect of the pandemic on an excuse
from contractual obligations. Part II offers the following three steps: (1) when the contract contains
a force majeure clause, (2) the contract contains language from one of the four previously described
categories, and (3) the contract explicitly states the unforeseeable event is an excuse and COVID
was the proximate cause of nonperformance. It further offers why it is necessary for courts to adopt
a conservative reading of force majeure clauses: to uphold the integrity of contracts and protect
the global economy. Part III offers guidance on how parties to contracts should draft force majeure
clauses in the future. The drafting considerations are when to include a force majeure clause and
what the clause should entail. These drafting considerations are relevant not only in the age of the
pandemic, but also to protect against future unforeseeable events. This Note argues for the party
who has the upper hand in the negotiations to include lists, termination clauses, and adequately
assess the damages. Lastly, Part IV is the conclusion.
II.

COVID AND FORCE MAJEURE: A SHORT HISTORY
Force majeure clauses are not novel in the history of contracts.10 However, COVID is

distinguishable from other historical force majeure events because of its rapid global development
and international economic impact brought upon by government restrictions and access issues.11
Together, this pandemic coupled with boilerplate language has a significant impact on the drafting
parties and the economy.

10
11

Murray, supra note 2.

See King F. Tsang, From Coronation to Coronavirus: COVID 19, Force Majeure and Private International Law,
44 FORDHAM INT’L L.J. 188 (Oct. 2020) (discussing the relevant issues by comparing both sets of laws between
England, the place of origin of modern force majeure law and frustration in common law jurisdiction, and China, the
jurisdiction that has the most experience in dealing with force majeure related to coronavirus).
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A. The Development of COVID
COVID quickly rose to the status of a global pandemic. On December 31, 2019, China first

announced cases of an unknown etiology detected in Wuhan City.12 Immediately preceding,
COVID became an epidemic.13 As a result, China soon cut off access from Wuhan to the rest of
China.14 However, by that time it was too late, and the virus spread like wildfire. In January 2020,
the International Health Regulations Emergency Committee – convened by the World Health
Organization ("WHO") General – met to discuss the outbreak of the virus and how both China and
the rest of the international community should respond.15 During this time, other countries,
including the United States, Japan, South Korea, and Thailand, confirmed cases of COVID.16 By
February 2020, France announced Europe's first COVID death, and Italy surged in cases of the
virus. Following Italy, Iran saw a rise of cases, Latin America reported its first case, and by the

12

Id.

13

CDC, Coronavirus Disease 2019 (COVID-19), CENTERS FOR DISEASE CONTROL AND PREVENTION (July 1, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/science/about-epidemiology/identifying-source-outbreak.html (“An
outbreak is called an epidemic when there is a sudden increase in cases. As COVID-19 began spreading in Wuhan,
China, it became an epidemic.”).
14

Id.

15

Statement on the second meeting of the International Health Regulations (2005) Emergency Committee regarding
the outbreak of novel coronavirus (2019-nCoV), WORLD HEALTH ORGANIZATION (Jan. 30, 2020),
https://www.who.int/news/item/30-01-2020-statement-on-the-second-meeting-of-the-international-healthregulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-coronavirus-(2019-ncov) ("The second
meeting of the Emergency Committee convened by the WHO Director-General under the International Health
Regulations (IHR) (2005) regarding the outbreak of novel coronavirus 2019 in the People’s Republic a of China,
with exportations to other countries, took place on Thursday, 30 January 2020, from 13:30 to 18:35 Geneva time
(CEST)”).
16

A Timeline of COVID-19 Developments in 2020, AMERICAN JOURNAL OF MANAGED CARE (Jan. 1, 2021),
https://www.ajmc.com/view/a-timeline-of-covid19-developments-in-2020 (“Three additional cases of what is now
the 2019 novel coronavirus are reported in Thailand and Japan causing the CDC to begin screenings at JFK
International, San Francisco International, and Los Angeles International Airports … A Washington state resident
becomes the first person in the United States with a confirmed case of the 2019 novel coronavirus, having returned
from Wuhan on January 15, thanks to overnight polymerase chain reaction test.”); See also A Timeline of South
Korea’s Response to COVID019, CENTER FOR STRATEGIC & INTERNATIONAL STUDIES (March 27, 2020),
https://www.csis.org/analysis/timeline-south-koreas-response-covid-19 ("South Korea saw its first confirmed
COVID-19 case on January 20.”).
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end of February, the United States reported its first death. 17 On March 11, 2020, the WHO declared
COVID a pandemic.18 The pandemic caused death and disruption in every country in the world.
Countries faced internal problems and external issues heightened by the international impact of
COVID around the global community.
B. The International Impact of COVID: Access and Economics
COVID is arguably the most encompassing international disaster in modern history as no
country is immune from its impact.19 The problems each country faced because of COVID were
both direct and indirect. They were direct in their effect on that country’s economy and health.
They were indirect because of the intertwines of economies. Therefore, this international
characteristic of the pandemic is an essential component of the force majeure analysis. This Note
addresses two components of the international impact of COVID: access20 and economics.
First, countries initially imposed self-isolation on their citizens to limit the spread of
COVID within their borders. Self-isolation is the act of separating oneself from others for a certain
period of time.21 For example, in the United States, several states imposed a stay-at-home order in
March 2020.22 These orders typically required residents to stay home unless absolutely necessary

17

Id.

WHO Director-General’s opening remarks at the media briefing on COVID-19 - 11 March 2020, WORLD
HEALTH ORGANIZATION (Mar. 11, 2020), https://www.who.int/director-general/speeches/detail/who-directorgeneral-s-opening-remarks-at-the-media-briefing-on-covid-19---11-march-2020 (“We have therefore made the
assessment that COVID-19 can be characterized as a pandemic.”).
18

19

Tsang, supra note 11.

20

The issue of access in this Note refers to how (1) countries-imposed restrictions on individuals within its borders
and (2) how countries imposed restrictions on individuals outside of their borders that wanted to travel into their
countries.
21

Self-Isolation, MERRIAM-WEBSTERS DICTIONARY (11th ed. 2003).

Alicia Lee, These States have implemented stay-at-home orders. Here’s what that means for you, CNN (Apr. 7,
2020, 5:23PM), https://www.cnn.com/2020/03/23/us/coronavirus-which-states-stay-at-home-order-trnd/index.html
(“As the US grapples with the rapid spread of the novel coronavirus that has the health care system at a tipping
point, a growing number of states are ordering their residents to stay home.”).
22
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and to avoid traveling between communities. 23 By April 2020, COVID orders and regulations
forced around 84% of people in the United States into self-isolation or quarantine. 24 The United
States was not alone in its decision. Self-isolation was the norm at the rise of the pandemic.25 When
mass amounts of citizens and residents are forced into self-isolation, the country is deeply impacted
for numerous reasons. Economically, there was a reduced workforce across all economic sectors.26
In addition to economic reasons, which will be discussed in further detail later, there were social
implications of self-isolation. For example, studies have shown that isolation is associated with
decreased life satisfaction, higher levels of depression, and lower levels of psychological wellbeing.27
Second, collectively, there were global restrictions on access when countries imposed
restrictions on who could enter their borders.28 By March 31, 2020, at least 91% of the world's

23

Id.

24

John Elflein, Percentage of respondents who have gone into quarantine or self isolation in response to the
COVID-19 outbreak worldwide, from March 19 to April 4, 2020, by country, STATISTA (Apr. 21, 2020),
https://www.statista.com/statistics/1111776/percent-isolation-worldwide-by-country-covid-19/ (containing a dataset
of 28,000 respondents from ages 16-74 answering an online interview of the question “have you gone into home
quarantine or self isolation, that is not leaving your home?”).
25

Daniel Dunford et. al., Coronavirus: The world in lockdown in maps and charts, BBC NEWS (Apr. 6, 2020),
https://www.bbc.com/news/world-52103747 (illustrating tables on Asia Australia and New Zealand in lockdown,
European countries in lockdown, Countries in the Americas in lockdown, and Sub-Saharan African countries in
lockdown with all the data coming from the Oxford COVID Government Response Tracker, BBC Research).
26

Maria Nicola, et. al. The Soccio-Economic Implications of the Coronavirus Pandemic (COVID-19): A Review, 78
INTERNATIONAL JOURNAL OF SURGERY 185-193 (Apr. 17, 2020), ncbi.nlm.nih.gov/pmc/articles/PMC7162753/
(summarizing the socio-economic effects of COVID-19 on individual aspects of the world economy).
27

Clair Ruta et al., The effects of social isolation on well-being and life satisfaction during pandemic, 8 HUMANIT
SOC SCI COMMUN 1–6 (2021), available at nature.com/articles/s41599-021-00710-3 (documenting the prevalence of
social isolation during the COVID-19 pandemic as well as the various factors that contribute to individuals of all
ages feeling more or less isolated, while they are required to maintain physical distancing for an extended period).
While these social impacts cannot be ignored, they will not be further discussed by this Note.
28

Proclamation on Suspension of Entry as Immigrants and Nonimmigrants of Persons who Pose a Risk of
Transmitting 2019 Novel Coronavirus – THE WHITE HOUSE (Jan. 31, 2020)
https://trumpwhitehouse.archives.gov/presidential-actions/proclamation-suspension-entry-immigrantsnonimmigrants-persons-pose-risk-transmitting-2019-novel-coronavirus/ (“Hereby finding that the unrestricted entry
into the United States of persons described in section 1 of this proclamation would, except as provided for in section
2 of this proclamation, be detrimental to the interests of the United States, and that their entry should be subject to
certain restrictions, limitations, and exceptions…”).
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population lived in countries that imposed partial or complete border closures on foreign
nationals.29 For example, United States citizens were banned from traveling to thirty-three
different countries by July 2020.30 On the other side of the globe, Australia prevented its citizens
and permanent residents from leaving the country unless in “exceptional circumstances” when
they can demonstrate a compelling reason.31 Further, non-residents and non-citizens could not
enter Australia as Australia never accepted tourism as a reason to cross the border.32 Ultimately,
almost everyone was affected by border closures – either partially or fully – as imposed by
governments worldwide.
Before the pandemic, tourism accounted for 10 percent of jobs around the world. 33 The
Australian Tourism Export Council reported that it made $33 billion a year from tourism before
the pandemic.34 That income nearly grounded to zero because of COVID. Other countries took

29

Phillip Connor, More than nine-in-ten people worldwide live in countries with travel restrictions amid COVID19, PEW RESEARCH CENTER (APR. 1, 2020), https://www.pewresearch.org/fact-tank/2020/04/01/more-than-nine-inten-people-worldwide-live-in-countries-with-travel-restrictions-amid-covid-19/ (illustrating countries with borders
closed to the movement of noncitizens and nonresidents as of March 31, 2020 with information from the New York
Times and Al Jazeera).
30

Alexandra Sternlicht, These 33 Countries Have Banned U.S. Travelers, FORBES (Jul. 20, 2020, 3:43PM),
https://www.forbes.com/sites/alexandrasternlicht/2020/07/20/these-33-countries-have-banned-ustravelers/?sh=45f4bc927ea9 (“With coronavirus continuing to spread rapidly in the United States, at least 33
countries have barred entry to American travelers.”).
31

BioSecurity Act 2015 (Austl.); Rod McGuirk, Australian courts upholds government ban on residents traveling
abroad, LOS ANGELES TIMES (June 1. 2021), https://www.latimes.com/world-nation/story/2021-06-01/australiacourt-upholds-coronavirus-ban-international-travel (“Australia is alone among developed democracies in preventing
its citizens and permanent residents from leaving the country except in ‘exception circumstances’ where they can
demonstrate a ‘compelling reason.’”).
32

Australia plans to open its borders for its own vaccinated citizens to travel, NPR (Oct. 1, 2021, 8:19AM),
https://www.npr.org/2021/10/01/1042255387/australia-border-travel-restrictions (“Travel restrictions in Australia
have kept its citizens and permanent residents at home beginning in March 2020 and did not begin to loosen
restrictions until November 2020, when its population, ages 16 and up, were 80% vaccinated.”).
33

Stephen Hiltner & Lalena Fisher, How Bad Was 2020 for Tourism? Look at the Numbers., THE NEW YORK TIMES
(July 27, 2021), https://www.nytimes.com/2021/03/08/travel/tourism-2020-coronavirus.html (illustrating the
dramatic effects of the coronavirus pandemic on the travel industry and beyond in six charts).
Rob McGuirk, Australia won’t welcome foreign tourist until at least 2022, AP NEWS (Oct. 5, 2021),
https://apnews.com/article/coronavirus-pandemic-lifestyle-business-scott-morrison-travel0e0dea481cefe0952e19f6315b6955ee (“The Australian Tourism Export Council, which represents a sector that
34
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harder hits, such as the Maldives where tourism accounts for two-thirds of its GDP.35 Overall, the
global travel industry suffered a projected loss of $4.5 trillion. 36
Unlike any other pandemic or epidemic, COVID had significant direct impact on every
country through self-isolation. Additionally, it also had a direct impact on the global community
through partial or complete border closures. Given these effects, it is no surprise COVID began to
have a more profound impact beyond access. Economic impact soon followed.
COVID inflicted high and rising human costs worldwide. These costs severely impacted
the global economy. Indeed, the pandemic caused the deepest recession worldwide since World
War II.37 According to the International Monetary Fund (IMF), every country experienced
negative economic growth in 2020. 38 In the United States, the economy shrank by 3.5% in 2020,
a devasting turn of events after beginning the year with a 4% growth.39 Other economic
superpowers – China, Japan, Germany, and India – felt similar defeats. China’s economy fell by

made 45 billion Australian dollars ($33 billion) a year from international tourists before the pandemic, wants
international visitors to return by March.”).
Hitlner & Fisher, supra note 33 (“Consider the Maldives, where in recent years international tourism has
accounted for around two-thirds of the country’s G.D.P., when considering direct and indirect contributions.”).
35

36

Travel & Tourism Economic Impact 2021: Barbados 1, WORLD TRAVEL & TOURISM COUNCIL (2021),
https://wttc.org/Portals/0/Documents/Reports/2021/Global%20Economic%20Impact%20and%20Trends%202021.p
df.
37

Eduardo Levy Yeyati & Federico Filippini, Social and economic impact of COVID-19, BROOKINGS (June 8,
2021), https://www.brookings.edu/research/social-and-economic-impact-of-covid-19/ (“The impact of the pandemic
on world GDP is massive. The COVID-19 global recession is the deepest since the end of World War II.”).
38

See Lauren Bauer et. al., Ten Facts about COVID-19 and the U.S. economy, BROOKINGS (Sept. 17, 2020),
https://www.brookings.edu/research/ten-facts-about-covid-19-and-the-u-s-economy/.
39

US Economy Shrank 3.5% in 2020 after growing 4% last quarter, AP NEWS (Jan. 28, 2021),
https://apnews.com/article/us-economy-shrink-in-2020-b59f9be06dcf1da924f64afde2ce094c (“Stuck in the grip of a
viral pandemic, the U.S. economy grew at a 4% annual rate in the final three months of 2020 and shrank last year by
the largest amount in 74 years.”).
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6.8% between January and March 2020.40 Japan's economy shrunk by 4.8% in 2020.41 Similarly,
Germany’s economy shrunk by 5% during 2020.42 Lastly, of the top five economies in the world, 43
COVID hit India's economy the worst, as seen by its devastating 7.3% decrease in 2020.44
COVID shrunk not only major economies, but smaller economies as well. These negative
economic impacts were felt individually and collectively through each countries’ economies
because of globalization. Globalization is the development of an increasingly integrated global
economy marked especially by free trade, free flow of capital, and the tapping of cheaper foreign
labor markets.45 When any economy – especially one of the top five – suffers, all other economies
suffer as a result.46

Keith Bradsher, China’s Economy Shrinks, Ending a Nearly Half-Century of Growth, THE NEW YORK TIMES
(Apr. 17, 2020), https://www.nytimes.com/2020/04/16/business/china-coronavirus-economy.html (This shrink
ended a streak of untrammeled growth that survived the Tiananmen Square crackdown, the SARS epidemic, and the
global financial crisis.).
40

Japan’s economy shrinks 4.8% in 2020 due to Covid, BBC NEWS (Feb. 15, 2021),
https://www.bbc.com/news/business-56066065 (“Japan’s economy shrank 4.8% over the full year, its first
contraction since 2009.”).
41

42

German economy shrank by just 5% in 2020 Amid Covid-19, THE GUARDIAN (Jan. 14, 2021, 12:32PM),
http://www.theguardian.com/world/2021/jan/14/germany-economy-shrank-by-just-5-in-2020-amid-covid-19
(“Germany’s economy shrank by 5% last year, according to official figures, among the smallest declines anticipated
in Europe despite the coronavirus pandemic causing the deepest recession since the 2008 financial crisis.”).
43

The Top 25 Economies in the World, INVESTOPEDIA (Feb. 3, 2022) https://www.investopedia.com/insights/worldstop-economies/ (providing a dataset demonstrating the top ten countries by nominal GDP at current U.S. dollar
exchange rates).
44

Krutika Pathi, Indian economy, hit by COVID-19, shrinks by 7.3% in 2020-21, AP NEWS (May 31, 2021),
https://apnews.com/article/india-economy-health-coronavirus-pandemic-business4b774a21b1f9dcaebc86a693146f034b (“India’s economy, pummeled by the coronavirus pandemic, contract by
7.3% in the 2020-21 financial year, just before the country was hit by another catastrophic surge in infections.”).
45
46

Globalization, Merriam-Websters Dictionary (11th ed. 2003).

Jason Fernando, Globalization, INVESTOPEDIA (Jan. 1, 2022),
https://www.investopedia.com/terms/g/globalization.asp (“One clear result of globalization is that an economic
downturn in one country can create a domino effect through its trade partner’s. For example, the 2008 financial
crisis had a severe impact on Portugal, Ireland, Greece, and Spain. All of these countries were members of the
European Union, which had to step in to bail out debt-laden nations, which were thereafter known by the acronym
PIGS.”).
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While countless factors negatively impacted the global economy because of COVID, this

Note focuses purely on breached contracts, through force majeure clauses. Unsatisfied parties
flooded courts with class-action lawsuits alleging breach of contract for failing to deliver on
agreed-upon goods and services.47 How should the courts respond to these lawsuits? The answer
will have a major impact on the economy, both here and around the world.
C. The Development of Force Majeure
COVID is not the first-time courts examined force majeure clauses. Force majeure clauses
existed for centuries. The earliest concept of force majeure known to scholars comes from Roman
law.48 The Romans believed that no one is expected to perform the impossible. 49 However, the
modern term “force majeure” can be traced back to 1804, when it was included in the French Civil
Code ("Code Napoleon”).50 The Code's standard for an event to be considered force majeure
required the event to be unpredictable, uncontrollable, and external. 51
The Common Law soon followed and adapted similar provisions to serve as a defense
against nonperformance. Generally, common law offers three excuses for nonperformance when

47

Jennifer Roberts, Breach of Contract Due to COVID-19: Equitable Remedies for Goods and Services Lost,
EVERLAW (July 15, 2020), https://www.everlaw.com/blog/2020/07/15/breach-of-contract-due-to-covid-19equitable-remedies-for-goods-and-services-lost/ (“Nevertheless, the number of class-action lawsuits continues to
rise with many alleging breach of contract – particularly for business that fail to deliver on the agreed-upon services
and goods.”); Lynn Fiorentino et al., Class Action Lawsuits Mount in Response to COVID-19, JD SUPRA (May 6,
2020), https://www.jdsupra.com/legalnews/class-action-lawsuits-mount-in-response-18339/ (“As the fallout from
the COVID-19 pandemic continues across the nation, consumers and businesses alike are resorting to class action
litigation to air their grievances. Since the onset of the pandemic, a wide range of class action cases have been filed
arising out of everything from government loan programs, price gouging, anti-competitive conduct, canceled events,
college campus closings, and more.”).
Fareya Azfar, The Force Majeure “Excuse”, 26 ARAB LAW Q UARTERLY 249, 249–253 (2012) (“Although the
origin of the concept is Roman, it was adopted by civil law countries and is most notably found in the French Civil
Code (the Napoleonic Code) dating back to 1801.”).
48

49

Id.

50

Id. (“A force majeure event, when it occurs, excuses performance of the contract despite its express provisions
obligating the party to perform.”).
Id. (“French law requires no less than three criteria to be satisfied before an event can be considered one of force
majeure: (a) unpredictable, (b) uncontrollable and (c) external.”).
51
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a contract does not include a force majeure clause. These three are the frustration of purpose,
impossibility, and impracticability. 52 These doctrines can work together or separately.53
The doctrine of frustration of purpose excuses a party's performance if circumstances have
changed so much compared to those that existed during the contract’s making, that they completely
frustrated the very purpose for which the contract was made.54 The doctrine originated in English
common law and can be traced to the case of Taylor v. Caldwell.55 There, Taylor contracted with
Caldwell to perform in his musical hall for several days. Before the first performance, however, a
fire erupted and completely destroyed the music hall.56 Taylor, who could not perform, sued
Caldwell for breach of contract. 57 The English court held in favor of Caldwell, explaining that he
“was discharged from the contract under the frustration of purpose."

58

The hall itself was

“essential” to the contract’s performance, and the parties had contracted “on the basis of its
continued existence.” Thus, Caldwell’s duty of performance should be excused by the hall’s
accidental destruction. 59
Next, impracticability and impossibility, are related but often applied differently depending
on the jurisdiction. Building off Taylor v. Caldwell, English courts allowed the discharge of

52

Tsang, supra note 11.

Id.; Charles L. Knapp et. al., PROBLEMS IN CONTRACT LAW 725 (8th ed. 2016) (“The three doctrines considered in
this section – ‘impossibility,’ ‘impracticability,” and ‘frustration of purpose’ – are usually thought of involving
changes in circumstances that occur between the making of the contract and the time set for performance.”).
Contract law had traditional strict liability until these forthcoming cases. Paradine v. Jane, 82 Eng. Rep. 897 (K.B.
1647) (first recognizing the principle of strict contractual liability, when the King’s Bench found Jane’s excuse for
unpaid rent because his land was seized during the English Civil War as insufficient for unpaid rent to Paradine).
53

54

Murray, supra note 2 at § 5.01.

55

Taylor v. Caldwell [1863] Rev. Rep. 3 B. & S. 826 (Eng).

56

Id.

57

Id.

58

Id. at 839.

59

Id.
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obligations of a party to a contract when circumstances pushed the boundaries of the doctrine to a
law of impossibility.60 Thus, in the famous “coronation case” of Krell v. Henry,61 the defendant
contracted to lease a “room with a view” from which the plaintiff could watch King Edward VII's
coronation. Unfortunately, the king canceled the coronation at the last minute due to illness.62 The
defendant did not pay for the room and the plaintiff brought suit against him for breach of
contract.63 The English Court held that a “contract for leasing a room to watch the coronation
process was discharged when the king canceled his coronation because of his illness.”64 Therefore,
under this doctrine, "a party is discharged from performing a contractual obligation which is
impossible to perform, and the party neither assumed the risk of impossibility nor could have acted
to prevent the event rendering the performance impossible." 65
While English courts use the principle of impossibility, United States courts generally
follow the principle of impracticability. A contractual obligation is impracticable when a party’s
performance can only be done at such a high cost that it would be considered unreasonable.66 The
leading case is Mineral Park Land Co. v. Howard, where defendant signed a contract to purchase
and extract all the gravel he needed for a project from plaintiff’s land, at fixed prices.67 As it turned

The doctrine of excuse for impossibility required for its application must show literal impossibility – the thing
promised simply could not be performed at all. The standard for impossibility “objective” impossibility, not
subjective impossibility. See RESTATEMENT (FIRST) § 455 (1933).
60

61

Krell v. Henry [1903] 2 K.B. 740 (Eng.).

62

Id.

63

Id.

64

Id.

65

Marathon Sunsets, Inc. v. Coldrion, 189 So. 3d 235, 236 (Fla. Dist. Ct. App. 2016).

66

Mineral Park Land Co. v. Howard, 156 P. 458 (Cal. 1916).

Id. at 458-9 (“In August, 1911, the parties to this action entered into a written agreement whereby the plaintiff
granted the defendants the right to haul gravel and earth from plaintiff’s land, the defendants agreeing to take
therefrom all of the gravel and earth necessary in the construction of the fill and cement work on the proposed
bridge, the required amount being approximately one hundred and fourteen thousand cubic yards.”).
67
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out, however, after a certain amount the cost of extracting the rest of the gravel would have cost
him ten to twelve times the original cost.68 So he refused to extract the gravel, and the owner sued.
The California Supreme Court held the extreme increase in the cost justified the nonperformance,
even though the performance was not entirely impossible.69
Both impracticability and impossibility are a difficult standard to meet. In Truetried Serv.
Co. v. Hager,70 the Ohio Court of Appeals refused to apply either doctrine, holding that a lease
was enforceable despite the changed circumstances. There, defendant failed to pay rent and the
renovation costs to the landlord because he did not receive his liquor license and zoning permits. 71
The Ohio Court of Appeals found that because the defendant did not exhaust all efforts to obtain
these permits, and the complications with seeking these permits were deemed irrelevant.72
Difficulty is not enough to excuse performance. 73 Thus, the court enforced the contract as written.
Additionally, American courts have looked to “reasonable foreseeability” when evaluating
circumstances that interfere with the ability to perform a contract. 74 For example, in Transatlantic
Financing Corp. v. United States,75 the two parties executed a voyager charter during the

Id. at 462 (“In its findings in this way: it found that the defendant did take all of the available earth and gravel
from plaintiff’s premises, in this, that they took and removed ‘all that could have been taken advantageously to
defendants, or all that was practical to take a remove from a financial standpoint; that any greater amount could have
been taken only at a prohibitive cost, that is, at an expense of ten or twelves times as much as the usual cost per
yard.”).
68

69

Id.

70

Truetried Serv. Co. v. Hager, 691 N.E.2d 1112, 1118 (Ohio Ct. App. 1997).

71

Id. at 1115.

72

Id. at. 1118.

73

Id. see also Leon v. State Farm Fire Cas. Co., 98 N.E.3d 1284, 1289 (Ohio Ct. App. 2017) (holding that filing a
timely insurance claim was difficult but not impossible).
74

See Melvin A. Eisenberg, Impossibility, Impracticability, and Frustration, 1 J. LEGAL ANALYSIS 23 (2009)
(discussing the three fundamental concepts that underlie the principles that should govern unexpected
circumstances).
75

Transatlantic Financing Corp. v. United States, 363 F.2d 312 (D.C. Cir. 1966).
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international crisis that resulted from Egypt’s seizure of the Suez Canal. Because of the crisis and
other impactful international affairs, the vessel had to take a longer and more expensive route.76
Transatlantic wanted additional compensation for the extra cost of the voyage, but the D.C. Circuit
Court denied the claim, stating:
If anything, the circumstances surrounding this contract indicate that the risk of the Canal’s
closure may be deemed to have been allocated to Transatlantic. We know or may safely
assume that the parties were aware, as were most commercial men with the interest affected
by the Suez situation … that the Canal might become a dangerous area. 77
Lastly, force majeure clauses supersede the impossibility doctrine. 78
To summarize, the purpose of all three doctrines – frustration of purpose, impossibility,
and impracticability – was to excuse a party from non-performance in the event a force majeure
clause was not included in the contract. Obviously, a careful attorney would not rely entirely on
these doctrines and would include a well-drafted force-majeure clause in her contracts. To those
we turn now.
III.

FORCE MAJEURE CLAUSES MUST BE READ AND ENFORCED CONSERVATIVELY IN ORDER
TO PRESERVE THE INTEGRITY OF CONTRACT LAW
As these lines are written – during the first months of 2022 – COVID continues its devastating

journey with no end in sight. Therefore, it becomes even more essential to understand the primary
function of force majeure clauses and provide courts with guidance on how to consistently apply
such clauses. Contracts are an enforceable agreement, privately and freely agreed upon by two or

76

Id. at 314.

77

Id. at 318.

78

Commonwealth Edison Co. v. Allied-General Nuclear Serv., 731 F.Supp. 850, 855 (N.D.Ill.1990) in Aquila, Inc.
v. C.W. Mining, 2007 U.S. Dist. LEXIS 80276, *16 (D. Utah 2007) (CWM sought to be excused of its contractual
obligation to supply coal, but the court held that CWM could not invoke the extracontractual gap-filler doctrines
because the parties’ contract contained a force majeure clause that expressly spelled out when supervening events
would excuse performance. The terms of the force majeure clause –including a notice requirement– had not been
satisfied, so “CWM cannot rely on common law defenses and the U.C.C., thereby circumventing the terms and
limitations that the parties negotiated in the Contract.”).
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more parties, but publicly enforced and interpreted.79 Accordingly, courts should not adopt a
liberal approach and widely excuse performance, as such an approach might compromise the very
function of contract law. That function is to provide a framework within which individuals can
freely contract.80 Contracts also offer predictability because they are customized to fit the
obligations, rights, and needs of the contracting parties.81 If contracting parties, who carefully
negotiated the contractual language, would realize that the court interpreted their language
according to the “public interest” – which is both subjective and constantly in flux – then they may
be deterred from entering another contract in the future. That, in turn, may affect entire markets
when parties would hesitate to enter into biding deals. Additionally, there is a generally accepted
standard that “when the parties themselves defined the contours of force majeure in their
agreement, those contours dictate the application, effect, and scope of force majeure.” 82 Therefore,
courts must look at the specific language of the force majeure clause to determine the applicability
to the case.83
Here, I will offer a three-step analysis framework to guide courts in properly applying forcemajeure clauses.
A. Step One: Evaluating Whether the Contract Contains a Force Majeure Clause

79

CHARLES L. KNAPP ET. AL., PROBLEMS IN CONTRACT LAW 2 (8th ed. 2016) (Contract ordinarily means an
agreement between two or more person as to something that is to be done in the future by one or both.).
80

E. ALLAN FARNSWORTH, CONTRACTS (4th ed. 2004).

81

Knapp et. al., supra note 79, at 5 (“Nevertheless the core task of contract law is the enforcement of obligations
voluntarily assumed by private agreements”).
Constellation Energy Servs. of N.Y., Inc. v. New Water St. Corp., 146 A.D.3d 557, 559 (1st Dep’t 2017)
(affirming the order to deny the defendant’s motion to dismiss in a dispute over an agreement for electrical power of
a building because the defendant did not show that the force majeure clause was an absolute defense and did not
establish as a matter of law that its failure to meet the baseline was an unavoidable result of the hurricane).
82

83

Haverhill Glenn, L.L.C. v. Eric Petroleum Corp., 67 N.E.3d 845, 850 (Ohio Ct. App. 2016) (holding that the trial
court properly invoked the force majeure clause of an oil and gas lease in favor of the defendant, as the parties
negotiated and paid for the inclusion of a force majeure clause in their lease, and they had the right to rely upon the
language contained therein to protect their investment).
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Force majeure clauses are not implied; they must be written into the contract to be enforced.

Unlike the three common law defenses, there is no assumption for protection against an
unforeseeable event unless the contract contains a force majeure clause. Therefore, the first step
in this three-step analysis is to ask does the contract include a force majeure clause. If no clause is
included by the parties the inquiry ends here, and no excuse is available. All the parties can rely
on are the three doctrines mentioned above, which are very hard to prove. On the other hand, if
the contract does include a force majeure clause, courts should proceed to step two.
B. Step Two: Evaluating Whether the FM Clause Includes the Proper Language from
One of Four Categories
If the contract contains a force majeure clause, the next step is to examine whether the
clause includes proper language. The mere existence of a force majeure clause, without the proper
language, is not sufficient for excusing nonperformance. 84 This Note argues that COVID should
be considered a force majeure event only when the clause includes language from one of the four
categories: (1) relating to natural or environmental disaster; (2) relating to global disease; (3)
relating to administrative action; or (4) a residual language group. If the clause contains language
from one of these four categories courts may determine that COVID may qualify as an event
excusing performance.
COVID is a force majeure event when the clause contains language relating to natural or
environmental disaster. 85 First, this Note will break down natural disaster. Black's Law Dictionary

Specialty Foods of Indiana, Inc. v. City of South Bend, 997 N.E.2d 23, 26-27 (Ind. Ct. App. 2013) (“When the
parties have defined the nature of force majeure in their agreement, that nature dictates the application, effect, and
scope, of force majeure with regard to that agreement and those parties, and reviewing courts are not at liberty to
rewrite the contract or interpret it in a manner in which the parties never intended.”).
84

85

Although not all courts have addressed whether the COVID-19 pandemic should be classified as a natural
disaster, many others have. See, e.g., Pennsylvania Democratic Party v. Boockvar, 238 A.3d 345, 370 (Pa 2020)
(concluding “that the ongoing COVID-19 pandemic equates to a natural disaster”); Friends of Danny Devito v. Wolf,
227 A.3d 872, 889 (Pa 2020) (finding “that the COVID-19 pandemic qualifies as a ‘natural disaster’ under the
emergency code”).
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defines "natural" as brought about by nature instead of artificial means, and it is undisputed that
the pandemic was brought about by nature. 86 It defines “disaster” as [a] calamity; catastrophic
emergency, and COVID brought about a disastrous emergency. 87 Similarly, the Oxford English
Dictionary defines “natural disaster” as “a natural event that causes great damage or loss of life,
such as a flood, earthquake, or hurricane.”88 Looking to either definition, it is clear that COVID is
a natural disaster.
Second, this Note breaks down environmental disaster. Unlike a natural disaster, which is
brought upon by nature, an environmental disaster is brought upon by human activity. While nature
created the virus, human activity heightened the viralness of the disease. 89 Therefore, because
nature brought about COVID, but human activity made the disaster worse, COVID is a force
majeure event under phrases relating to natural or environmental disaster.
COVID is a force majeure event when the clause contains language relating to global
disease. This language includes, but does not limit, “epidemic” and “pandemic.” An "epidemic" is
"an outbreak of disease that spreads quickly and affects many individuals simultaneously." 90 As
discussed earlier in Part I, the disease spread quickly and affected many individuals
simultaneously.91 COVID started as an epidemic, and soon after, it became a pandemic. A
pandemic occurs over a widespread geographic area and typically affects a significant proportion

86

Natural, BLACK’S LAW DICTIONARY (11th ed. 2019).

87

Disaster, BLACK’S LAW DICTIONARY (11th ed. 2019).

88

Natural Disaster, OXFORD ADVANCED AMERICAN DICTIONARY (10th ed. 2020).

As I write this Note, humanity has lived through four different COVID variants – Alpha, beta, gamma, and delta –
and each time we think the end of the pandemic is near, it continues to spread through irresponsible human behavior.
89

90

W.D. v. Rockland Cnty., 521 F. Supp. 3d 358 (S.D.N.Y. 2021) (citing Epidemic, MERRIAM-WEBSTER ONLINE
DICTIONARY (11th ed. 2003)).
91

Zhao v. CIEE Inc., No. 20-1878, 2020 U.S. App. WL 5171438 (1st Cir. June 28, 2021).
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of the population.92 It is undisputed that on March 11, 2020, the WHO declared COVID a
pandemic.93 Therefore, because of the worldwide public health crisis that has taken untold lives
and upended the world economy, COVID is a force majeure event under phrases relating to global
disease.
COVID is a force majeure event under phrases relating to administrative actions. An
example of language relating to administrative action is "government acts." Generally, a
government act is (1) a law enacted by the legislative branch or (2) a decree or edict from the
executive branch.94 A significant portion of the disruption to contractual relations has been caused
by government actions. For example, in New York, former Governor Cuomo issued a series of
executive orders restricting and eventually barring all non-essential business activities until June
2020.95 Similarly, there were executive orders that closed in-person dining, restricted the number
of persons at an event, and closed schools.96 These restrictions and closures made it illegal for
certain businesses to operate. It is not good practice nor good public policy to require performance
of a contract when performance relates to illegal business operations.

92

Pandemic, MERRIAM-WEBSTERS DICTIONARY (11th ed. 2003).

93

Tedros Adhanom Ghebreyesus, Director-General, World Health Organization, Opening Remarks at the Media
Briefing on COVID-19 (Mar. 11, 2020), (“We have therefore made the assessment that COVID-19 can be
characterized as a pandemic.”).
94

Government Acts, MERRIAM-WEBSTERS DICTIONARY (11th ed. 2003). This Note focuses solely on the second
definitions as many government acts during the pandemic were not laws, written and deliberated by the legislative
branch, but executive orders from governors and presidents. See Governors, President Trump, and President Biden
made numerous executive orders related to COVID-19; see, e.g., State Executive Orders – COVID-19 Resources for
State Leaders, THE COUNCIL OF STATE GOVERNMENTS, https://web.csg.org/covid19/executive-orders/ (last visited
Dec 4, 2021).
In Contemporary Art LLC v. Phillips Auctioneers LLC, 507 F. Supp. 3d 490, 496 (S.D.N.Y. 2020) (“In March
2020, as the ferocity of the COVID-19 pandemic became more apparent in New York, Governor Andrew Cuomo
declared a State Disaster Emergency and issued a series of executive orders restricting and eventually barring all
non-essential business activities until June 2020.”).
95

96

In re Hitz Rest. Grp, 616 B.R. 374, 374-78 (Bankr. N.D. Ill. 2020) (holding lack of money shall not be grounds for
Force Majeure because the restaurant’s inability to pay directly was due to “government restrictions,” a listed force
majeure event, it would trump the quoted provision on lack of funds).
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This Note also argues that COVID is a force majeure event under phrases relating to

administrative action because of the longstanding interaction between contract law and
government action. The study and development of contract law through both the Restatement
(Second) of Contracts and the Uniform Commercial Code (“UCC”) has long recognized the excuse
of performance when there is prohibition of performance by governmental action. 97 Because this
pandemic is not the first-time governmental entities have ordered businesses to close, it is logical
to follow precedent on how courts handled these shutdowns.98 There is precedent that when
unforeseen government actions significantly disrupt a party’s ability to perform, it is an excuse
from performance.99 Therefore, based on the large impact of governmental action read in
conjunction with the Restatement (Second) on Contracts and the UCC’s precedents, COVID is a
force majeure event under phrases relating to administrative actions.
Finally, because there are many ways to describe the very harmful effects of the pandemic,
as discussed earlier in Part I, COVID is a force majeure event under similar residual language.
This final category includes language that directly describes things that happened as a response to
COVID. Examples of this language are school closures,100 border restrictions,101 stay at home

97

See RESTATEMENT (SECOND) OF CONTS. § 264 (AM. L. INST. 1981); U.C.C. § 2-614 (AM. L. INST. 2002).

98

See JOHN E. MURRAY JR. & TIMOTHY MURRAY, CORBIN ON C ONTRACTS DESK EDITION § 76.07 (Matthew Bender
ed. 2011).
99

See Acheron Med. Supply, LLC v. Cook Inc., No. 15-cv-1510-WTL-MPB, 2019 U.S. Dist. LEXIS 105297 at *7
(S.D. Ind. June 24, 2019) (holding Acheron is not liable for the breach under the plain language of the Agreement).
100

See Coronavirus school closure information from the Ohio Department of Education, OHIO DEPARTMENT OF
EDUCATION (Mar. 16, 2020), https://education.ohio.gov/Media/Ed-Connection/March-16-2020/Coronavirus-schoolclosure-information-from-the-Oh?feed=NewsletterRSS; see also Gibson v. Lynn Uni., Inc., No. 20-CIV-81173RAR, 2021 WL 1109126 at *4 (S.D. Fla. 2021) (alleging that the university breached a contract with students when
it unjustly enriched after switching to remote learning because of the pandemic but refused to refund any portion of
the tuition).
101

Claire Hansen, U.S.-Mexico Border to Close Amid Coronavirus Spread, U.S. NEWS (Mar. 20, 2020),
https://www.usnews.com/news/national-news/articles/2020-03-20/us-mexico-border-to-close-amid-coronavirusspread (“both the northern and southern U.S. borders will close at midnight, and border agents will immediately
remove migrants found crossing the border illegally”).
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requirements,102 and flight cancellations.103 Because of the many ways COVID impacted all
industries of contracts, this category provides some flexibility in defining the ways in which
COVID could be deemed an unforeseeable event. The construction industry will write a contract
different than someone in the educational industry or someone in the medical industry. This
category accounts for these differences because all were impacted by COVID. For example, if a
school contracted with a transportation group and included a force majeure clause containing
language of “school closure” but not relating to natural disaster, global disease, or administrative
action, this Note argues that that language may be sufficient. In sum, this category considers the
specific ways in which parties agreed to excuse contractual performance.
If a contract’s force majeure clause includes phrases relating to one of the four categories
described above, COVID would qualify as an unforeseeable event. However, just because an event
falls within a force majeure clause does not automatically excuse nonperformance.
C. Step Three: Evaluating Whether the Contract Allows the Unforeseeable Event to
Excuse Performance
Assuming the first and second steps are met, the last step courts should take in evaluating
a force majeure clause is to examine whether the contract allows the unforeseeable event to
actually excuse performance. To do that, courts should examine the specific contract language to
determine its applicability. 104 It is not sufficient for a contract to contain a force majeure clause or
even to include a clause with the relevant language describing an unforeseeable event. When
Alicia Lee, These States have implemented stay-at-home orders. Here’s what that means for you, CNN (Apr. 7,
2020, 5:23PM), https://www.cnn.com/2020/03/23/us/coronavirus-which-states-stay-at-home-order-trnd/index.html
(“As the US grapples with the rapid spread of the novel coronavirus that has the health care system at a tipping
point, a growing number of states are ordering their residents to stay home.”).
102

103

Rudolph v. United Airlines Holdings, Inc., No. 20-02142, U.S. Dist. 2021 WL 534669, at *1 (N.D. Ill. 2021)
(filing of putative nationwide class action for breach of contracts by the airlines for failure to refund travel fares in
the wake of the COVID-19 pandemic).
104

Haverhill Glen, L.L.C. v. Eric Petroleum Corp., 67 N.E.3d 845, 850 (Ohio Ct. App. 2016) (“However, ultimately
courts must look to the language of the contract’s force majeure provision to determine its applicability.”).
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evaluating whether the unforeseeable event excuses performance courts must determine if (1) the
triggering event cited by the non-performing party was in fact the proximate cause of the nonperformance and (2) the contract states that the unforeseeable event will excuse performance.105
First, when assessing proximate cause, courts must determine if without this unforeseeable
event [COVID-19], the breaching party could have fulfilled its contractual obligations. While
initially the pandemic resulted in thousands of government orders that completely shut down
businesses, as time progresses and the pandemic develops, many businesses have been permitted
to reopen, at least partially. Thus, courts should examine at what point in the life of the contract
the excuse should be considered.
In addition, it is not enough for the pandemic to heighten one’s difficulty in performing the
contract if the difficulty existed before the pandemic. In Latino v. Clay LLC,106 the federal district
court in New York acknowledged the defendant experienced financial struggles well before
COVID.107 While the pandemic might have heightened his financial struggles, it was not the
proximate cause of the defendant’s breach of contract.108 Therefore, the federal district court in
New York did not find COVID to be a valid excuse for nonperformance, even though a force
majeure clause was included.109 Although mentioned in the contract, COVID was not the
proximate cause of non-performance.110 Even though New York’s shutdown order impacted his

105

Northern Ill. Gas Co. v. Energy Coop., Inc., 461 N.E.2d 1049, 1058 (Ill. App. Ct. 1984) (holding the events
complained by NI-Gas as unforeseeable because the executives were aware that demand for natural gas was being
reduced).
106

Lantino v. Clay LLC, No. 18-cv-12247, 2020 U.S. Dist. WL 2239957, at *1 (S.D.N.Y. May 8, 2020).

107

Id. at *2 (“Thus, where impossibility or difficulty of performance is occasioned only by financial difficulty or
economic hardship, even to the extent of insolvency or bankruptcy, performance of a contract is not excused”)
(citing 407 E. 61st Garage, Inc. v. Savory Fifth Ave. Corp., 244 N.E.2d 37, 41 (N.Y 1968).
See also Ebert v. Holiday Inn, 628 F. App’x 21, 23 (2d Cir. 2015) (“Economic hardship, even to the extent of
bankruptcy or insolvency, does not excuse performance.”).
108

109

Lantino v. Clay LLC, 2020 WL 2239957, at *1.

110

Id.
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business, the defendant struggled financially well before the pandemic and the shutdown order
was not the proximate cause of the breach.111
When assessing whether the pandemic is truly the proximate cause for nonperformance, it
may be helpful took at other historic events that may have interfered with the contract performance,
such as the September 11th terrorist attacks. Thus, in OWBR, LLC v. Clear Channel Communs.,
Inc.,112 Outrigger Wailea Resort (plaintiff) sued Clear Channel Communications and SFX
Multimedia Group (defendants) for breach of contract when defendants did not host a music
industry conference.113 The plaintiff held 2,270 sleeping rooms for the convention’s attendees after
September 11th.114 The defendants argued that it was “inadvisable” to travel or hold events in
Hawaii five months after the terrorist attacks and the plaintiffs argued that the actual reason for
cancellation was due to economic downturn, too attenuated from the events of September 11th.115
The federal district court in Hawaii found that “the force majeure clause did not contain language
that excused performance on the basis of poor economic conditions, lower than expected
attendance, or withdrawal of commitments from sponsors or participants.” 116 Thus, the force
majeure clause did not excuse the breach as it did not include an explicit clause relating to
terrorism. If something as drastic as September 11th was not enough to bend contract law and
broadly apply proximate cause to constitute force majeure, the treatment of COVID as an event
excusing performance should be the same.

111

Id.
OWBR LLC v. Clear Channel Commc’ns, 266 F. Supp. 2d 1214 (D. Haw. 2003).
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Id.
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Id. at 1216.
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Id.
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Id. at 1223-24.
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Second, the contract must state that the unforeseeable event will excuse performance. It is

not enough to simply include the clause. A proper force majeure clause will address and allocate
how the unforeseeable event will impact the contract. Some examples include the right to suspend
or delay performance, the right to terminate the agreement, and the alternate performance duties.117
A significant number of contractual disruptions in response to COVID have been temporary, as
discussed above, so looking to how parties wrote their clause when addressing and allocating the
unforeseeable event is essential. 118 However, if the contract is silent on what happens if the
unforeseeable event is triggered, then the assumption is to continue with the contractual obligation
and not excuse nonperformance.119
Lastly, it is important to acknowledge that while contracts may have a force majeure clause,
some have anti-force majeure clauses also called “no excuse” provisions. As their name implies,
these clauses expressly require a party to perform all obligations, even in the face of unforeseeable
events.120 If one of these clauses exist in the contract, the contract will not be affected or impaired
because either party must fulfill its contractual obligations.121
In sum, parties to a contract should be cautious and cannot assume excused
nonperformance just by virtue of including a force majeure clause. Instead, they must also have

117

1 Force Majeure Forms, Clauses, Drafting & Analysis §§ FM-US-3.05-3.07 (Matthew Bender).

118

See Fauci v. Denehy, 127 N.E.2d 477, 481 (Mass. 1955) (noting that Massachusetts recognizes the doctrine of
“temporary” impossibilities, ones that “do not discharge a promisor’s duty to perform unless his performance, after
the impossibility had ceased, would have subjected him to a substantially greater burden than would have been
imposed had there been no impossibility”).
119

NetOne, Inc. v. Panache Destination Mgmt., No. 20-cv-00150-DKW-WRP, 2020 U.S. Dist. WL 6325704, at *5
(D. Haw. 2020) (holding plaintiff was not entitled to a full refund of its deposits because the contracts the two
parties entered were silent on if the contracts were terminated due to a qualifying event, the non-terminating party
must return all deposits made).
1 Force Majeure Forms, Clauses, Drafting & Analysis § FM-US-3.08 (2021) (describing six “no excuse”
provision clauses that may be in a contract); see also In re CEC Entertainment, Inc., 625 B.R. 344, 349 (Bankr. S.D.
Tex. 2020) ( “CEC cannot claim the benefit of the force majeure clause under these circumstances because the
clause expressly does not apply to situations where CEC seeks to avoid or delay rent.”).
120
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Id. at 356.

71

VOL. 11 (2022)

the proper language discussed above to cover the specific effects of COVID. Further, when
determining whether the clause is applicable, courts must also examine whether (1) the triggering
event cited by the non-performing party was in fact the proximate cause of the non-performance
and (2) the contract states that the unforeseeable event will excuse performance. 122 Together, these
three steps – examining the inclusion of a force majeure clause in the contract, the specific
language used by the clause, and the causal relation between the event described and the actual
nonperformance – should be used when courts determine the application and enforcement of a
force majeure clause.
D. Why it is Necessary for Courts to Read and Enforce Force Majeure Clauses
Conservatively and Consistently
COVID is not the first pandemic to affect commerce. The 1918 Spanish Influenza
(“Spanish Flu”) pandemic was the most severe pandemic in recent history.123 The Spanish Flu
triggered the death of at least 50 million people worldwide.124 During this time, contracts all over
the world were breached and the courts struggled to find consistent solutions to these problems.
For example, in the U.S. a wave of contract disputes arose after the Health Department closed
schools and the teachers and school-bus drivers sued the school districts for wages. Some courts
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Northern Ill. Gas Co. v. Energy Co-Op., Inc., 461 N.E.2d 1049, 1058 (Ill. App. Ct. 1984).
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1918 Pandemic (H1N1 Virus), CENTER FOR DISEASE CONTROL PREVENTION (Mar. 20, 2019),
https://www.cdc.gov/flu/pandemic-resources/1918-pandemic-h1n1.html (“The 1918 influenza pandemic was the
most severe pandemic in recent history.”).
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held that the districts were obliged to honor their contracts and pay;125 others ruled the opposite
way.126
Today, with the advances offered by modern technology, consistency among courts is more
essential than ever. It is hard to imagine courts on the West Coast holding differently than those in
the Midwest regarding the same force-majeure clauses. That would spell disaster to the rapid
interstate commerce. Therefore, it is essential that all courts read the clauses conservatively.
Further, with no end to the pandemic in sight, it is impossible to estimate the eventual sum
of economic losses that would be caused by COVID. The previously stated issue of economic
impact was exacerbated by continuous breaches of local and international contracts. Parties
breached contractual performance of all sizes, excused or unexcused breaches.127 Following these
breaches is a flood of litigation. 128 How courts respond to this litigation will have enormous
economic impact. Courts must respect the function and predictability of contract law, even if there
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See, e.g., Phelps v. School Dist., 134 N.E. 312 (Ill. 1922) (the pandemic was unforeseen, and the school district
could have inserted a clause excusing it of its obligations, but it did not); Montgomery v. Board of Educ., 131 N.E.
497, 498 (Ohio 1921) (“The contingency which here occurred was one which might well have been foreseen and
provided against in the contract, but was not.”); Crane v. School Dist., 188 P. 712, 716 (Or. 1920) (“’Where no
express or implied provision as to the event of impossibility can be found in the terms or circumstances of the
agreement, it is a general rule of construction… that the promisor remains responsible for damages, notwithstanding
the supervening impossibility or hardship.’”) (Citation omitted).
See, e.g., Gregg School Tp. V. Hinshaw, 132 N.E. 586, 588 (Ind. App. 1921) (“After the contract was entered
into, and when the exigency arose, the health board, in the exercise of the police power delegated to it, closed the
school, and the contract, for the time that the order was in force, was impossible of performance, and hence
unenforceable, and there could be no recovery for such time.”); Sandry v. Brooklyn Sch. Dist., 182 N.W. 689, 691
(N.D. 1921) (“Either party is excused if, without his fault, performance for a period becomes impossible. Such
impossibility may arise upon the sickness or death of either party, or the inability of one party to give or receive
performance, occasioned by the prevalence of an epidemic.” ).
126

127

Jennifer Roberts, Breach of Contract Due to COVID-19: Equitable Remedies for Goods and Services Lost,
EVERLAW (July 15, 2020), https://www.everlaw.com/blog/2020/07/15/breach-of-contract-due-to-covid-19equitable-remedies-for-goods-and-services-lost/ (“For example, there has been legal action against airlines for flight
cancellations, ticket brokers for failure to issue refunds for canceled events, closed gyms that continue to collect
monthly fees, and universities pivoting from in-person instruction to an online delivery model.”); Lynn Fiorentino et
al., Class Action Lawsuits Mount in Response to COVID-19, JD SUPRA (May 6, 2020),
https://www.jdsupra.com/legalnews/class-action-lawsuits-mount-in-response-18339/ (“Since the onset of the
pandemic, a wide range of class action cases have been filed arising out of everything from government loan
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are unpredictable circumstances. Force majeure serves the purpose of calculating and allocating
the loss caused by a supervening event between the contracting parties. 129 Attorneys must draft
these clauses with intention. Force majeure is not meant to be a catchall, safety net for breaching
parties when there is an unforeseeable event. Instead, it should be interpreted narrowly, to serve
the only purpose it was designed to address.
COVID will not be the last unforeseeable event. Contracts, not courts, must adapt. For
example, it took the 1989 Loma Pieta earthquake for the phrase “earthquakes” to become a
common unforeseeable event within a force majeure clause.130 Similarly, after the terrorist attacks
on September 11th, contract drafters began including terrorism-related clauses.131 While these
horrific and burdensome events interfered with the ease of contract performance, it is still up to
the contracts to adapt; “[n]ot even a national tragedy of the largest scale, such as the September
11th terrorist attacks, will qualify as a force majeure event unless it is specifically contemplated by
the parties.”132

MaCalloy Corp v. Metallurg, Inc., 284 AD 2d 227, 227 (N.Y. App. Div. 2001) (“force majeure clauses excused
non-performance only where the reasonable expectations of the parties were frustrated due to circumstances beyond
the control of the parties”); United Equities Co. v. First Nat’l City Bank, 52 AD 2d 154, 157 (N.Y. App. Div. 1976)
(“The purpose of a force majeure clause is to limit damages in a case where the reasonable expectation of the parties
and performance of the contract have been frustrated by circumstances beyond the control of the parties.”)
(referencing 3A Corbin, Contracts §642); see also Kel Kim Corp. v. Central Mkts Inc., 70 NY 2d 900, 900 (NY
1987) (holding “the events listed in the force majeure clause were different in kind and nature from plaintiff’s
lessee’s inability to procure and maintain public liability insurance and plaintiff lessee’s inability to obtain such
insurance was not due to impossibility”).
129
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Timothy Murray et. al., Seven Case Law Lessons regarding Force Majeure and COVID-19 (May 19, 2020), 1,
http://www.lexisnexis.com/supp/LargeLaw/no-index/business/commercial-transactions-seven-case-law-lessonsregarding-force-majeure.pdf (“earthquakes became a standard term after the 1989 Loma Pieta quake”).
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Lisa Girion, Businesses Seek a Legal Escape From Terrorism, LOS ANGELES TIMES (Oct. 14, 2001, 12AM),
https://www.latimes.com/archives/la-xpm-2001-oct-14-fi-56958-story.html (“Terrorism-related escape clauses and
risk disclosures are being added for the first time to U.S. contracts, business deals and corporate public filings after
the Sept. 11 attacks.”).
132

Joshua A. Swanson, The Hand of God: Limiting the National Impact of the Force Majeure Clause in an Oil and
Gas Lease, 89 N.D. L. Rev. 225 (2013) (discussing the growing importance of force majeure clauses in oil and gas
leases as well as what mineral owners can do to protect themselves against these unintended consequences of
allowing the force majeure clause to turn every event into an “Act of God” and interfere with their lease)
(referencing OWBR, LLC v. Clear Channel Commc’ns, Inc., 266 F. Supp.2d 1214 (D. Haw. 2003)).
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As discussed above, force majeure clauses impact not only contractual relations in the

United States but abroad. In fact, in 2003, the International Chamber of Commerce (“ICC”)
published a template of a force majeure clause133 for parties to incorporate into their international
contracts expressly or by reference. 134 The ICC Task Force on Force Majeure and Hardship drafted
a general formula for force majeure and provided a list of force majeure events. The Clause is
intended to apply to any contract which incorporates it either expressly or by reference. The Clause
is well respected in the international community and has become more applicable as more
international business is done across countries. As a result of COVID, the ICC updated these
clauses to provide new guidance to the international community on how to write these clauses.135
This update included the words “plague” and “epidemic” as examples of presumed impediments
that trigger the usage of the clause.136
IV.

DRAFTING CONSIDERATIONS
COVID impacts global business and commerce not only today but will impact it in the

future. Contract lawyers must adapt to protect their clients from tragic losses, as discussed above.
Just as drafters adapted after September 11th, there are other drafting considerations that can be
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Also known as the ICC Hardship Clause 2003. Claire Hellweg, COVID-19 and Force Majeure: How Will
International Arbitral Tribunals Treat Force Majeure Clauses Entered into Prior to the Pandemic?, THE AMERICAN
REVIEW OF INTERNATIONAL ARBITRATION (2020), http://blogs2.law.columbia.edu/aria/covid-19-and-force-majeurehow-will-international-arbitral-tribunals-treat-force-majeure-clauses-entered-into-prior-to-the-pandemic/.
Maria Livanos Cattaui, Force Majeure Clauses 2003, INT’L CHAMBER OF COMMERCE, 7 (Feb. 2003), available at
iccwbo.org/content/uploads/sites/3/2017/02/ICC-Force-Majeure-Hardship-Clause.pdf (“This clause, known as the
‘ICC Force Majeure Clause 2003’, is intended to apply to any contract which incorporates it expressly or by
reference.”).
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ICC Force Majeure And Hardship Clauses March 2020, INT’L CHAMBER OF COMMERCE, 1-4,
https://iccwbo.org/content/uploads/sites/3/2020/03/icc-forcemajeure-hardship-clauses-march2020.pdf (last visited
Feb. 1, 2022).
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learned from treating COVID as a force majeure.137 This Note provides drafting considerations for
lawyers to avoid future issues.
First, every contract should have a force majeure clause. As discussed above, a force
majeure clause in a contract defines the scope of an unforeseeable event that could excuse a party's
performance.138 Parties must take the time to negotiate and tailor the clause to fit their specific
transaction. When drafting a contract, the parties must consider liberally what kinds of events
could likely disrupt performance in the contractual relationship being established. This Note argues
for a liberal drafting of the clause, but a conservative reading and application of the clause itself
by the courts.139 Lawyers should write out the clause describing the unforeseeable events in the
form of a list. It should be well considered and include a detailed list of what is unforeseeable. 140
A force majeure clause alone is not sufficient for protecting against nonperformance. The
contract must have a termination clause in conjunction with the force majeure clause. A
termination clause authorizes parties to terminate an agreement without breaching the contract
under early and mutual termination. 141 In JN Contemporary Art LLC v. Phillips Auctioneers LLC,
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Murray et. al., supra note 130.
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Stand Energy Corp. v. Cinergy Services, Inc., 760 N.E.2d 453, 457 (Ohio Ct. App. 2001); United States v.
Brooks-Callaway Co., 318 U.S. 120, 123 (1943).
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Paula Bagger, The Importance of Force Majeure Clauses in the COVID-19 Era, AMERICAN BAR
ASSOCIATION (2021), available at americanbar.org/groups/litigation/committees/commercial-business/boilerplatecontracts/force-majeure-clauses-contracts-covid-19/ (last visited Oct 24, 2021).
140

In re CEC Entertainment, Inc., 625 B.R. 344 (Bankr. S.D. Tex. 2020); For example, the following are often
included in force majeure clauses: accident to equipment or machinery; Act of God, act of public enemy, blockade,
bomb blast or threat, civil strife, computer virus or other computer failure, damage to or destruction of equipment,
delay by carrier, earthquake, embargo, epidemic, explosion, fire, flood, gang violence or threat of violence,
governmental action, illness, interruption of power, interruption of raw materials, lockout, national or regional
emergency, natural or artificial disaster, outbreak of communicable disease, pandemic, peril at sea, power outage,
quarantine, riot, sabotage, severe weather, shortage of goods, strike or other labor dispute, terrorist act, viral
outbreak, and war. 1 Force Majeure Forms, Clauses, Drafting & Analysis § FM-US-3.02 (2021).
In re Wilson, 423 B.R. 559, 567 (Bankr. M.D. Fla. 2010) (“When parties to a contract have agreed to a
termination clause, the clause should be enforced as written.”) (quoting Andrx Terapeutics, Inc., 200 WL 1362778,
at *3).
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an art seller brought action against an auction house for breach of contract when the auction house
terminated the agreement to sell a painting. 142 The court dismissed a motion complaining about
breach of contract because the defendants had not only a force majeure clause but termination
clause to excuse performance. 143
If a contract contains a termination clause, it can lay out when the contract may be
terminated. A termination clause is different from a force majeure clause because it does not
require an unforeseeable event to happen to excuse performance. Together, the two provide clarity
in expectations and allocation of risk. 144
Lastly, the contract must explain what will happen if performance is excused. There is no
automatic assumption that just because there is an excused performance that there is a refund. As
seen in Netone, Inc. v. Panache Destination Management, where the federal court in Hawaii
answered whether the Plaintiff was entitled to a full refund of deposits it provided to Defendant,
pursuant to the contracts the two parties entered regarding an event Plaintiff scheduled for in
Hawaii.145 The court held that the Plaintiff was not entitled to a full refund of deposits because the
contract fell silent on this issue. 146 While the contract allowed the cancellation “nowhere in the
force majeure provision does it say that, if the contracts are terminated due to a qualifying event,
the non-terminating party must return all deposits made.”147
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paragraph 14, and mean Defendants did not breach its terms.”).
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These drafting suggestions should directly affect how lawyers draft force majeure clauses

in the future. These drafting considerations will remain relevant long after the age of COVID. They
can help prepare contract parties for events well beyond the current calamity.
V.

CONCLUSION
The old concept of force majeure and the novel COVID pandemic invaded every aspect of

global contract law. As the pandemic continues with no end in sight, it is paramount to have a
consistent reading and application of force majeure clauses relating to the pandemic. This Note
argued for a conservative enforcement and application of force majeure clauses. It recommended
three steps courts should follow when considering this issue. First, the courts must determine if
there is a force majeure clause written in the contract. Second, the courts must look at the contract
language used to describe the unforeseeable event(s). If the clause contains phrasing from one of
the four categories – (1) relating to natural or environmental disaster; (2) relating to global disease;
(3) relating to administrative action; or (4) residual language group – then the courts should
determine that COVID could qualify as an unforeseeable event. Finally, the contract must state
that these unforeseeable events are an excuse from performance and COVID was the proximate
cause of nonperformance. While force majeure clauses are a prominent issue for contract law
today, they will continue to be an issue in the future as more unforeseeable events happen.
Contracts, not courts, must adapt to these events. Courts must consistently and conservatively
enforce these clauses to uphold the integrity of contracts and protect the global economy.

